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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 44183 
 Plaintiff-Respondent, )  
     ) BONNEVILLE COUNTY  
v.     ) NO. CR 2015-6281 
     ) 
HARLEY RAY HERNANDEZ, ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
 
STATEMENT OF THE CASE 
 
 
Nature of the Case 
 
 Harley Ray Hernandez was sentenced to a unified term of 12 and one-half years, 
with 18 months fixed, after he pled guilty to statutory rape.  The district court abused its 
discretion when it imposed this sentence on Mr. Hernandez in light of the mitigating 
factors that exist in this case.   
 
Statement of the Facts & Course of Proceedings 
 
 When he was 21 years old, Mr. Hernandez had sexual intercourse with a 14-
year-old girl whom he met at a party.  (1/19/15 Tr., p.13, Ls.11-19; 6/24/16 Tr., p.9, 
Ls.22-25.)  Though she could not legally consent on account of her age, the girl was a 
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willing participant and the sexual act was non-forcible.  (6/24/16 Tr., p.11, Ls.2-6; 
Presentence Investigation Report (“PSI”), p.9.)  The girl became pregnant and, in a 
meeting with the victim’s mother, Mr. Hernandez agreed to help with medical bills 
associated with the pregnancy.  (PSI, p.9.)  The incident was reported to police by 
school officials after the girl suffered a miscarriage.  (6/24/16 Tr., p.12, Ls.10-15; PSI, 
pp.9, 62.)  The girl did not participate in the criminal investigation and did not provide a 
statement to the presentence investigator or the district court.  (6/24/26 Tr., p.11, Ls.6-9; 
PSI, p.10.)   
Mr. Hernandez was charged by Information with one count of lewd conduct with 
a child under the age of 16.  (R., pp.56-57.)  He entered into an agreement with the 
State pursuant to which he agreed to plead guilty to an amended charge of statutory 
rape and, in exchange, the State agreed to recommend a unified sentence including a 
maximum of two years fixed. (R., pp.78-81.) The district court accepted 
Mr. Hernandez’s guilty plea and the State filed an Amended Information charging the 
new offense.  (1/19/16 Tr., p.14, Ls.2-3; R., pp.74-75.) 
At sentencing, counsel for Mr. Hernandez recommended a suspended sentence.  
(6/24/16 Tr., p.18, L.24 – p.19, L.11.)  The State recommended a unified sentence of 15 
years, with two years fixed.  (6/24/16 Tr., p.22, Ls.4-7.)  The district court sentenced 
Mr. Hernandez to a unified term of 12 and one-half years, with 18 months fixed.  
(6/24/16 Tr., p.29, Ls.8-10.)  The judgment of conviction was entered on March 17, 
2016.  (R., pp.97-99.)  Mr. Hernandez filed a motion pursuant to Idaho Criminal Rule 35 
(“Rule 35”) for a reduction of sentence, which the district court denied following a 
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hearing.1  (R., pp.102-03; 107-08.)  Mr. Hernandez filed a timely notice of appeal on 
April 20, 2016.  (R., pp.112-15.) 
 
ISSUE 
Did the district court abuse its discretion when it sentenced Mr. Hernandez to a unified 
term of 12 and one-half years, with 18 months fixed?  
 
ARGUMENT 
The District Court Abused Its Discretion When It Sentenced Mr. Hernandez To A Unified 
Term Of 12 And One-Half Years, With 18 Months Fixed 
 
Mr. Hernandez asserts that, given any view of the facts, his unified sentence of 
12 and one-half years, with 18 months fixed, is excessive.  Where, as here, the 
sentence imposed by the district court is within statutory limits, “the appellant bears the 
burden of demonstrating that it is a clear abuse of discretion.”  State v. Williams, 151 
Idaho 828, 834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)).  “When a 
trial court exercises its discretion in sentencing, ‘the most fundamental requirement is 
reasonableness.’”  Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)).  “A 
sentence is reasonable if it appears necessary to accomplish the primary objective of 
protecting society and to achieve any or all of the related goals of deterrence, 
rehabilitation or retribution.”  Id. (citation omitted).  “When reviewing the reasonableness 
of a sentence this Court will make an independent examination of the record, ‘having 
regard to the nature of the offense, the character of the offender and the protection of 
the public interest.’”  Id. (quoting State v. Shideler, 103 Idaho 593, 594 (1982)). 
                                            
1 Mr. Hernandez does not challenge the district court’s denial of his Rule 35 motion in 
light of State v. Huffman, 144 Idaho 201, 203 (2007). 
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The sentence imposed upon Mr. Hernandez by the district court was not 
reasonable considering the nature of his offense, his character and the protection of the 
public interest.  The most significant mitigating factor in this case is the nature of 
Mr. Hernandez’s offense.  When he was 21 years old, Mr. Hernandez engaged in non-
forcible sex with a 14-year-old girl whom he met at a party.  This is criminal behavior, 
but it is not criminal behavior warranting a unified sentence of 12 and one-half years, 
with 18 months fixed.   
 Mr. Hernandez apologized to the court and the victim’s family at sentencing.  He 
said, “I would just like to state as the adult in this situation, that I do take full 
responsibility for my actions and the consequences that come from my actions.  I am 
remorseful in this situation.”  (6/24/16 Tr., p.23, L.24 – p.24, L.4.)  The district court 
should have placed greater weight on Mr. Hernandez’s acceptance of responsibility in 
determining his sentence. 
This was Mr. Hernandez’s first adult conviction and he successfully completed 
inpatient treatment and probation following a juvenile conviction for attempted rape on 
vastly different facts.  (PSI, pp.10-11.)  The psychologist who conducted the 
psychosexual evaluation of Mr. Hernandez concluded he had no deviant sexual history.  
(PSI, p.68.)  The psychologist concluded Mr. Hernandez presented a high risk to 
reoffend, but this was based largely on static factors outside of Mr. Hernandez’s 
control—specifically, his age and the fact he has not had an intimate relationship lasting 
greater than two years.  (PSI, pp.58, 67-68.)  On the record presented, there is every 
indication the public could have been protected from any potential risk presented by 
Mr. Hernandez through supervised probation.  The offense did not warrant the sentence 
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imposed and the district court abused its discretion at sentencing in light of the 
mitigating factors that exist in this case. 
 
CONCLUSION 
 
Mr. Hernandez respectfully requests that the Court reduce his sentence as it 
deems appropriate or remand this case to the district court for a new sentencing 
hearing. 
 DATED this 12th day of September, 2016. 
       
___________/s/______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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